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The proliferation of state laws
legalizing the use of marijuana
has the potential to create a bit
of a hangover for employers. To
date, twenty-four states1 and
the District of Columbia have
legalized or decriminalized the
use of medical marijuana, while
two states—Colorado and
Washington—have legalized the
recreational use of marijuana.
Other states are expected to
pass or consider similar laws
moving forward.2 Complicating
this web of state law marijuana
regulation is the fact that mari-
juana remains a controlled sub-
stance under federal law, illegal
under the Controlled Substance
Act,3 state laws to the contrary
notwithstanding.

Courts are already applying
and interpreting these laws in
the employment setting. Issues
that may arise include the ap-
plication of zero-tolerance drug
testing policies for marijuana in
states authorizing the use of

medical marijuana; providing
reasonable accommodations to
employees lawfully using medi-
cal marijuana to treat a pro-
tected disability; addressing
employees under the in�uence
of, or possessing, marijuana
while at work; and associational
discrimination claims arising out
of the use of marijuana by
someone with whom an em-
ployee regularly ‘associates’ or
cares for. Moreover, for employ-
ers who operate in multiple
states, a one-size-�ts-all ap-
proach is generally not appro-
priate, as state laws vary
dramatically. This article will
summarize the current state of
the evolving law in this area and
address some of the more com-
mon situations that may arise
for employers as they navigate
this tricky area.

I. FEDERAL LAW AND
THE CONTROLLED SUB-
STANCES ACT

Marijuana remains a Sched-
ule I controlled substance under
the Controlled Substances Act.
Although an October 19, 2009
Department of Justice (DOJ)
Memorandum4 signaled the
Obama Administration's intent
not to prosecute the use of
medical marijuana when used
pursuant to state law, medical
marijuana remains illegal under
federal law. This point bears
repeating as it factors into much
of the analysis below. Mari-
juana—whether for medical or
recreational purposes, and
whether used in accordance
with state law or not—is illegal
under federal law.5 The current
DOJ position notwithstanding,
Drug Enforcement Agency
(DEA) o�cials recently investi-
gated the homes and o�ces of
Massachusetts physicians
linked to proposed medical

*ARTHUR P. MURPHY is the Managing Partner of Murphy, Hesse, Toomey & Lehane, LLP, a law firm in Massachusetts
specializing in representing management in labor and employment matters. KIER B. WACHTERHAUSER and SARAH A.
CATIGNANI are associate attorneys at the firm and specialize in labor and employment law. Portions of this article were adapted
from presentations given by the firm in the spring and summer of 2014.

HR Advisor: Legal and Practical Guidance E September/October 2014
© 2014 Thomson Reuters



marijuana dispensaries (which
are lawful pursuant to Mas-
sachusetts law6) and demanded
they sever all ties to marijuana
companies under the threat of
relinquishing their federal licen-
ses to dispense other
medications.7 Similarly, the DEA
has also conducted raids on
marijuana dispensaries in
Colorado.8 To address these
actions by the DEA, the House
of Representatives voted, in
May 2014, to amend DEA ap-
propriations so as to prohibit
the DEA from spending funds
to arrest state-licensed medical
marijuana patients, among other
things.9 The amendment will
now go to the Senate, where it
wil l l ikely face signi�cant
opposition. Despite all this con-
fusion regarding enforcement at
the federal level, several state
and federal courts, when evalu-
ating adverse job actions due
to marijuana usage, have uni-
formly upheld the terminations
because marijuana remains an
illegal drug under federal law.10

II. DRUG TESTING POLI-
CIES

A. Drug Testing Generally

Many employers in a variety
of industr ies ut i l ize pre-
employment, random, post-
accident, re-employment and
other forms of drug testing to
ensure a safe and e�ective
workforce. At the federal level,
the Americans with Disabilities

Act (ADA)11 dictates the scope
and timing of drug testing by
employers. 1 2 In the pre-
employment context, before a
conditional job o�er is made,
the ADA permits an employer
to require an employee to take
a drug test so long as the test
is limited only to discover the
presence of illegal drugs. After
a conditional job o�er is made,
an employer may test for both
legal and illegal drugs.13 As
discussed above, marijuana is
still an illegal drug under federal
law, and in fact remains an ille-
gal drug in most situations in
most states, even in those
states where medical marijuana
statutes exist. In addition to
federal law, employers must be
aware of the various state laws
that limit or restrict employers
in how, when, and for what they
test their employees. These
laws may speci�cally regulate
drug testing,14 or may more
generally place restrictions on
an employer's invasion of an
employee's privacy.15 Public,
and in some states private,
employers must also be cau-
tious of constitutional limitations
on drug testing.16

Given this backdrop of laws
and regulations, imposing a
drug testing policy on any work-
place is a decision that should
be made carefully, with an un-
derstanding of all applicable
state and federal laws. This is
especial ly true for union-
organized workplaces, as drug

testing is considered a manda-
tory subject of bargaining.

B. “Zero Tolerance” Poli-
cies

Employers who choose to
drug test generally do, and
should, maintain policies re-
garding what drugs, if any, will
be permitted in drug test re-
sults, and the level and type of
discipline that will be imposed
for violations of this policy. To
avoid any confusion or compli-
cations, many employers will
choose to have so-called “zero
tolerance” policies, meaning
that there is no tolerance or le-
niency for employees whose
drug test shows a positive re-
sult for any drug illegal under
state or federal law.17 Although
these types of policies provide
for the most predictability and
clarity regarding drug testing,
they can also present a poten-
tial problem in the area of medi-
cal marijuana.

C. Testing Positive for
Marijuana on the Work Site

Because marijuana remains
an illegal drug under federal
law, many employers, including
those in states where recre-
ational marijuana use has been
legalized,18 will terminate em-
ployees who test positive for
marijuana regardless of whether
the employee informs the em-
ployer of a valid prescription for
medical marijuana. This, how-
ever, may invite a lawsuit where
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an employee claims to be using
marijuana legally under state
law.19 So far, these terminations
have been consistently upheld
by courts, even in the states
where the use of marijuana is
permitted and the employee
was using marijuana lawfully
under the relevant state law.

In one of the more notable
and earliest cases, the Sixth
Circuit upheld Walmart's termi-
nation of an employee in Michi-
gan who tested positive for
marijuana after an on-the-job
accident.20 Walmart maintained
a mandatory post-accident drug
testing policy and a zero toler-
ance drug policy.21 Upon notice
of his failed drug test, the em-
ployee presented Walmart with
his medical marijuana registra-
tion card issued pursuant to
Michigan law and explained that
he used the drug o�-site to
treat his sinus cancer and inop-
erable brain tumor.22 Walmart
terminated the employee in ac-
cordance with its drug policy.23

The employee brought suit al-
leging that this termination vio-
lated the Michigan Medical
Marijuana Act.24 The employee
reasoned that the Act's protec-
tions for medical marijuana us-
ers extended to protections
from discrimination by private
employers.25 The Sixth Circuit
disagreed, �nding instead that
private employers were not
regulated by the Act and, fur-
ther, that the Act only gave
medical marijuana users protec-

tions from state actions, and did
not grant them a private right of
action regarding their medicinal
marijuana use.26

Similarly, Colorado courts
recently rejected a claim for
unlawful termination for mari-
juana use.27 The employee in
this case was a registered
medical marijuana patient who
was terminated when he tested
positive for marijuana, which
was a violation of his employer's
policy.28 The employee has
claimed, and thus far the courts
in Colorado have disagreed with
him, that the Colorado laws,
which, arguably, provide the
broadest protections for medi-
cal marijuana users, prohibit his
termination.29 The Colorado
Lawful Activities Statute speci�-
cally prohibits employers from
discharging employees for “en-
gaging in any lawful activity o�
the premises of the employer
during nonworking hours.”30

The employee in this case ar-
gued that this protection barred
his termination because using
medical marijuana (and mari-
juana generally) were lawful
activities under Colorado law.31

The Colorado Appeals Court,
however, reasoned that be-
cause the use of marijuana is
legal only under state law and
not federal law, the activity was
not “lawful” and, therefore, the
employee could be discharged
for it. Colorado's Supreme
Court has agreed to hear the
case.32

This case, followed previous
cases in the Colorado state
courts that have distinguished
between the use of medical
marijuana and other prescrip-
tion drugs, �nding that the use
of medical marijuana during o�-
duty hours was not equivalent
to the use of other prescription
drugs while o�-duty and, there-
fore, a positive drug test for
marijuana justi�es a termination
if it is the employer's policy to
terminate employment for illegal
drug use.33

These decisions are repre-
sentative of the national trend
of treating the use of medical
marijuana similarly to the use of
other illegal drugs in the em-
ployment setting.34 While we are
still awaiting decisions in many
states that have passed medi-
cal marijuana laws and, of
course, each state's statute is
di�erent in the protections that
it provides medical marijuana
users, the courts so far have
been consistent in allowing em-
ployers to terminate employees
who violate their drug policies,
despite state laws allowing
marijuana use.

Employers are well advised,
however, that this is a new area
of law and most state courts
and federal jurisdictions have
not yet had the opportunity to
address the application of drug
testing policies in the context of
state marijuana laws. Di�erent
state laws (or attitudes about
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marijuana, for that matter) may
create liability in some cases.
For example, a New Jersey
court will soon decide its �rst
case concerning a medical
marijuana termination.35 In this
case a New Jersey Transit em-
ployee had a valid prescription
for medical marijuana to ad-
dress intense nerve pain.36

While undergoing a physical �t-
ness test for a new position, he
tested positive for marijuana
and was terminated, even after
showing his prescription and of-
fering to work a position with
fewer safety implications.37 The
employer defended its decision
pointing to its policy to adhere
to federal Department of Trans-
portation guidelines, which in-
clude a zero tolerance policy,
speci�cally citing a ban on
medical marijuana.38 This case
will be the New Jersey courts'
�rst opportunity to construe the
limits and privileges associated
with their state medical mari-
juana law.

D. Arbitrators and Posi-
tive Marijuana Drug Tests

In addition, we note that em-
ployers who operate in a union
environment face additional
considerations. Unlike a judge,
an arbitrator's authority stems
from the collective bargaining
agreement between the parties,
and an arbitrator's decision on
a just cause termination case is
based upon that agreement and
possibly past practices. Arbitra-

tors tend to be more lenient in
evaluating just cause termina-
tions for drug use.39 For ex-
ample, in one case, the grievant
was a registered medical mari-
juana patient who had tested
positive for marijuana during a
baseline drug testing required
by the employer's policy.40 The
employee was suspended and
required to complete substance
abuse counseling. The arbitra-
tor chose not to uphold the dis-
cipline �nding that because the
employee's o�-duty marijuana
use was at least “quasi-legal”
under state law, the drug test
result was not su�cient to es-
tablish just cause. In this deci-
sion, as with most labor arbitra-
tion decisions, the arbitrator
looked to the nexus between
the employee's o�-duty con-
duct and the employer's busi-
ness interest for testing for
such drug use (i.e., impairment
on the job). This balancing test
regularly tips in favor of the em-
ployee, unless the o�-duty con-
duct has clear safety or other
negative implications for the job
site.

Of course, the language of
each speci�c collective bargain-
ing agreement will vary, as will
drug policies and discipline
procedures. Still, it is safe to
say that arbitrators will be mak-
ing their own independent
evaluations of fairness and eq-
uity in situations where an em-
ployee is terminated pursuant
to a drug use policy, but where

the employee claims he is using
marijuana o�-site and during o�
duty hours for medical purposes
pursuant to state law.

E. Advice for Employers

In sum, the case law to date
provides at least some guid-
ance for employers and points,
generally, to an employer-
friendly position to the enforce-
ment of drug/drug testing
policies. As the law develops,
or as attitudes change, employ-
ers may need to adapt their
pol ic ies and pract ices
accordingly.

Employers and their HR
teams should take the time now
to evaluate how they will ad-
dress medical marijuana in their
workplace in light of recent
laws. Unfortunately, this is still
largely unchartered territory.
Employers who choose a more
permissive approach and de-
cide to accommodate medical
mari juana users—in some
cases—may face inquiries from
the federal government as to
their role in facilitating the use
of an illegal drug. An employer's
choice to take the less permis-
sive approach and impose dis-
cipline for marijuana use may
very well be consistent with
federal law, and how courts
have so far interpreted employ-
ers' rights. Nevertheless, em-
ployers are in the unfortunate
situation of having to address
and apply this contradictory
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legal scheme. Litigation is al-
ways possible and will certainly
continue to develop across the
country in the near future. That
being said, updating policies
now to address medical mari-
juana and disclosing them to
employees early can only help
prevent surprises in the
workplace. Transparency and
consistency provides some of
the best protection from pos-
sible litigation.

III. PROVIDING REASON-
ABLE ACCOMMODATIONS

A. Obligations under the
ADA

Most employers are aware of
their obligations to provide “rea-
sonable accommodations” to
quali�ed individuals with dis-
abilities pursuant to federal law,
speci�cally the Americans with
Disability Act, and similar laws
in many states. In general, em-
ployers have an obligation to
provide reasonable accommo-
dations to quali�ed individuals
to allow them to perform the es-
sential functions of the job if
such accommodation would not
constitute an “undue hardship”
for the employer. Examples of
reasonable accommodations
include modi�cations to the job
application process, modi�ca-
tions to the work environment,
or to the manner or circum-
stances under which the posi-
tion is customarily performed,
and modi�cation of work or

break schedules.41 For instance,
an employee with diabetes
might request a modi�cation to
his break schedule to allow the
injection of insulin at designated
times in the course of a day. In
most cases, if a request is not
an “undue hardship” as that
term is de�ned by law for the
particular employer, the em-
ployer would have to provide an
accommodation to the
employee.

B. The Need to Accom-
modate Medical Marijuana

The question arises in states
that allow the use of medical
marijuana: is allowing the other-
wise lawful (pursuant to state
law, at any rate) use of medical
marijuana a reasonable accom-
modation under disability dis-
crimination law? To alter our
insulin example, must an em-
ployer alter a break schedule to
allow the use of marijuana in the
workplace as a reasonable ac-
commodation? Or, must an em-
ployer alter its drug policies to
allow the use of marijuana in-
side (or outside of, for that mat-
ter) the workplace as a reason-
able accommodation pursuant
to disability discrimination law?

As it relates to the on-site
use of marijuana, many states
speci�cally address the issue in
the statute itself. For example,
the Massachusetts medical
marijuana statute provides that
an employer is not required to
provide “any accommodation of

any on-site medical use of mari-
juana in any place of employ-
ment . . .”42 Other states have
similar provisions.43 Accordingly,
in these states, it is clear that
an employer is not required to
allow an employee to use medi-
cal marijuana in a place of em-
ployment as a reasonable
accommodation. However, even
in states that speci�cally ad-
dress the provision of accom-
modations in the statute itself,
questions still remain. For in-
stance, assuming the employer
otherwise maintains a zero-
tolerance drug use policy and
tests its employees in accor-
dance with law, must the same
Massachusetts employer grant,
as a reasonable accommoda-
tion, a request for an exception
to the company's standard drug
testing policies that prohibit the
use of marijuana outside the
workplace—assuming, the em-
ployee is not under the in�u-
ence of the drug at work and
can still otherwise perform the
essential functions of the job.
At �rst blush, the answer might
seem obvious. As discussed
above, courts have so far found
that employers have no obliga-
tion to alter their drug policies
to create an exception for medi-
cal marijuana. Nevertheless,
courts have only recently begun
to address this issue in the
context of disability discrimina-
tion law speci�cally. And be-
cause medical marijuana laws
directly relate to disabilities and
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the treatment thereof, we ex-
pect a substantial amount of lit-
igation to develop in the area of
disability discrimination law.

The ADA itself does provide
at least some guidance in this
area. The ADA explicitly ex-
cludes the use of “illegal” drugs
from its coverage—which would
include medical marijuana, as
medical marijuana remains ille-
gal under federal law.44 Accord-
ingly, the ADA does not prohibit
an employer from terminating
an employee or taking some
other form of adverse action on
the basis of the “illegal” use of
drugs. To be clear, the ADA
would generally prohibit the
termination of an employee for
the use of other types of pre-
scribed medication—lawfully
prescribed and used pain medi-
cation, for instance—which
does not interfere with the
employee's ability to safely
perform the essential functions
of the job. Accordingly, there
may be a strong argument that
refusing to provide accommo-
dations related to the use of
medical marijuana would not
violate the ADA. Indeed, courts
that have begun to address
these issues so far appear to
follow this line of reasoning.

In 2010, for instance, the
Oregon Supreme Court ad-
dressed a situation in which an
employer discharged an em-
ployee for medical marijuana
use.45 Finding that the employee

was discharged because of his
illegal—under federal law—use
of marijuana, the Oregon Su-
preme Court found that “be-
cause employee was currently
engaged in the illegal use of
drugs and employer discharged
him for that reason, the protec-
tions of the [Oregon disability
discrimination law] . . . do not
apply.”46 Similarly in California,
the Ninth Circuit ruled in 2012
that an employee's “medical
marijuana use is not protected
by the ADA” as medical mari-
juana—even if authorized under
state law—is illegal pursuant to
federal law.47 Still, federal courts
and most state courts have not
addressed accommodations
under the ADA or state discrimi-
nation laws speci�cally. And,
while courts so far have con-
sistently found medical mari-
juana to be an illegal drug, thus
suggesting a defense may be
available to employers who re-
ject reasonable accommoda-
tions to use medical marijuana,
employers still must tread lightly
in this quickly evolving area of
law.

C. Advice for Employers

First, employers need to con-
sult carefully the relevant state
law for language addressing the
issue of accommodation as it
relates to medical marijuana.
State laws di�er and employers
operating in multiple states must
be particularly cautious here,
adopting policies and legal

strategies to the speci�c state
marijuana law in question. Some
state laws speci�cally prohibit
employers from discriminating
against employees for lawfully
using marijuana under state
law.48 Nevada, to provide an-
other example of speci�c lan-
guage, provides that an em-
ployer is not required to allow
the use of medical marijuana in
the workplace, but also explic-
itly requires an employer to
make reasonable accommoda-
tions for the “medical needs” of
an employee who validly uses
medical marijuana in Nevada.49

Moreover, many states maintain
disability discrimination laws
similar to the ADA and enforce
these laws through state agen-
cies or commissions. Thus,
even if a defense exists under
the ADA on the grounds of the
illegality of marijuana under
federal law, employers may still
face investigations or com-
plaints from state agencies en-
forcing state discrimination law
if they fail to provide reasonable
accommodations, possible pre-
emption by federal law
notwithstanding.

Second, employers need to
understand that under federal
disability discrimination law (and
many state disability discrimina-
tion laws), employers are gen-
erally required to engage in an
“interactive process” to deter-
mine whether a reasonable ac-
commodation is available. Em-
ployers are not general ly
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excused from this requirement,
or the more general requirement
to consider and provide reason-
able accommodation absent
undue hardship to quali�ed dis-
abled employees, even if they
may lawfully reject an emplo-
yee's initial request for an ac-
commodation to use medical
marijuana. Indeed, the point of
the interactive process is to
determine what, if any, accom-
modation is possible and
appropriate.50 Thus—to use
Massachusetts as an illustra-
tion again—if an employer law-
fully rejects an accommodation
request to alter an employee's
break schedule to allow the em-
ployee to use marijuana at spe-
ci�c times during the day on
work premises, the employer
may still be obligated to engage
in a dialogue with that employee
to determine if a di�erent ac-
commodation may be su�cient
to allow the employee to per-
form the essential functions of
his job. For example, it may be
possible for the employee to
work a part time schedule, or
perhaps minor alterations to the
physical working environment
would allow an employee to
better manage pain at work.51

Employers will face di�cult
choices when presented with a
request for a reasonable ac-
commodation to use marijuana
or to otherwise be excepted
from drug-related policies. As
discussed, it is important for HR
professionals to stay on top of

what will likely be a fast evolv-
ing area of law, and consult with
legal counsel where appropriate
to ensure they are protected in
this complicated area.

IV. ASSOCIATIONAL
DISCRIMINATION CLAIMS

As a �nal note, we brie�y
summarize an area of discrimi-
nation law that has been grow-
ing recently and may present
additional challenges for em-
ployers in the context of medi-
cal marijuana laws. This ex-
panding body of law focuses
not on the employee's pro-
tected category—e.g. race, dis-
ability, gender, etc.—but upon a
person's associat ion with
someone in a protected
category. While these claims
may be established in regard to
any protected category, for the
purposes of this discussion, the
focus will be on associational
discrimination claims based
upon a disability. For example,
employers may have employees
who report to work possessing
marijuana for someone with a
disability for whom they provide
care, smelling of marijuana be-
cause someone for whom they
provide care is using medicinal
marijuana, or even under the
in�uence of marijuana them-
selves from, for instance, being
in a room with a person for
whom they care who is smok-
ing medicinal marijuana to treat
a protected disability. In these
situations, employers need to

be cautious about potential
claims of associational
discrimination.52

The Americans with Disabili-
ties Act (ADA) expressly pro-
hibits associational
discrimination.53 Associational
discrimination cases under fed-
eral law have generally been
brought three categories: (1)
“expense”—meaning, for ex-
ample, that an employee is dis-
criminated against based upon
the increased cost of their fam-
ily member's disability to the
company health insurance plan;
(2) “disability by association”—
meaning, for example, that an
employee is discriminated
against because of concerns
that they also might be infected
or a�icted with the disability of
the person they associate with;
and (3) “distraction”—which
would encompass discrimina-
tion based upon the assump-
tion than an employee will be
inattentive to their work or ab-
sent from work due to the dis-
ability of the person they as-
sociate with.54

There does not appear to be
the same obligation pursuant to
the ADA, however, to o�er em-
ployees who associate with dis-
abled individuals the same rea-
sonable accommodat ion
protections as an employer
would need to o�er a disabled
employee directly.55 Therefore,
under current ADA case law, as
well as under certain state
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medical marijuana laws, there is
no obligation to accommodate
an employee's need to possess
marijuana on site to care for a
family member. Still, associa-
tional discrimination claims are
possible where an employer
takes an adverse action against
an employee for some conduct
that can be traced to his or her
association with a disabled
individual.

To successfully articulate an
associational discrimination
claim under the ADA, an em-
ployee must establish essen-
tially the same basic facts as a
person claiming disability dis-
crimination, namely: (1) that the
employee was “quali�ed” for
the job at the time of the ad-
verse action; (2) that there was
an adverse job action; (3) that
the employer knew of the
employee's association with a
disabled person; and (4) that
there is at least a reasonable
inference that the disability of
the associated person was a
determining factor in the em-
ployer's decision to impose an
adverse job action.56 Accord-
ingly, at least on its face, an
employee terminated for smell-
ing like marijuana may have a
claim of associational discrimi-
nation if he can establish he
was terminated because of his
association with the disabled in-
dividual who was using medici-
nal marijuana and not for some
other lawful reason.57 This situ-
ation could �t under the “dis-

ability by association” category
as an employer may unfairly as-
sume that a caregiving em-
ployee to a medical marijuana
user is also a medical marijuana
user him/herself. Another po-
tential scenario may be an “ex-
pense” claim. While some
states include express carve-
outs for insurance coverage in
their medical marijuana stat-
utes,58 there could be a potential
associational discrimination
claim that an employee experi-
ences an adverse job action
because of his family member's
use of medical marijuana, which
could increase insurance costs
for the employer.

While associational discrimi-
nation claims have not yet been
tested in the context of medici-
nal marijuana use, employers
are well advised to be cautious
here and recognize that dis-
crimination law protections ex-
tend beyond the protected cat-
egory of an employee him or
herself.

CONCLUSION

In sum, employers and HR
professionals must carefully
monitor both legislation and
case law as it continues to
develop in this area. While fed-
eral and state courts that have
addressed medical marijuana in
the workplace to date have
provided employers substantial
latitude in enforcing existing
policies and prohibiting mari-

juana use of its employees—
state laws to the contrary not-
withstanding—this is a fast
developing area of law. As more
states adopt medical marijuana
laws and as attitudes change,
the law will develop too. One
thing is certain, this is an area
where litigation will occur. Plan-
ning ahead is critical to remain-
ing in front of the curve. Adapt-
ing policies now and crafting
plans for addressing medical
marijuana in the workplace will,
at a minimum, ensure fair and
consistent treatment of employ-
ees and provide your workforce
with a greater level of predict-
abi l i ty in this changing
environment.
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