




































































































































































General Notice
Appendix C

Covered Employers are required to post
andl distribute; a general netice, even if its
employees; are; not eligivle for FMLA leave.
Electronic posting and distrbution: may: be
sufficient.

29 CFR 825.300(a)

Murphy, Hesse, Toomey & Lehane, LLP
© 2009




General Notice

Covered employers with eligible
employees must distribute the general
notice; either by including It in the
employee handbook or ether policy: guides

i such written materials exist; or, I the
employer dees noet maintain nandbeoks or
Policy guides, by’ providingl the notice to
new employees at the time of hire.
Distribution can be accomplished
electronically.
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Eligibility Notice
Appendix D, Part A

= An employer Is reguired to provide an eligibility notice
within five business days of being advised that an
employee needs to take FMLA |leave, or has! been made
otherwise; aware off the employee’s need for FMLA leave.

= [his Is a chiange from the; tworday: rule which existed.

On t
emp

ne new notice form (published by DOL), it an
oyer tellsian employee that he or she Is not eligible

for EMLA, the employer has to state the reason why the

emp

oyee Is not eligible.
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Rights & Responsibilities
Notice
Appendix D, Part B

s Along with anreligibility: (ineligibility)
notice, an employer must provide the
employee with'a notice containing Nis or
her FMLA rights or responsibilities
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Rights & Responsibilities
Notice (Continued)

= This notice must specify that the leave
may count against FMLA

= This notice must specify how the 12-
month leave year is defined

Murphy, Hesse, Toomey & Lehane, LLP
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Rights & Responsibilities
Notice (Continued)

= This notice must specify the requirement
for certification and any consequences for
failure to provide certification

= Include the certification form with the
Rights & Responsibilities notice
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Rights & Responsibilities
Notice (Continued)

= There are 4 types of certification depending on the
reason for the leave:

(i) Certification of Health Care Provider for Employee’s
Serious Health Condition (Appendix B)

(ii) Certification of Health Care Provider for Family
Member’s Serious Health Condition (Appendix B)

(iii) Certification of Qualifying Exigency for Military
Family Leave (Appendix G)

(iv) Certification for Serious Injury or Iliness of Covered
Servicemember (Appendix H)
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Rights & Responsibilities
Notice (Continued)

= This notice must specify whether the employer
will require substitution of paid leave and the

employer’s requirements for the substitution of
paid leave

= This notice must specify the employee’s
requirement to make health insurance premium
payments and the consequences for failure to
make premium payments on timely basis
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Rights & Responsibilities

Notice (Continued)

= This notice must specify the employee’s rights
to maintenance of benefits and restoration to
the same or equivalent job

= This notice must specify an employee’s liability
to repay health insurance premiums paid by the
employer if the employee fails to return to work

= This notice maK require an employee to report
|

periodically on
return to work

iIs/her status and intent to
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Designation Notice
Appendix E

= Once, the employer obtains sufficient information
to determine, i an employee’s leave is qualifying,
the employer has five business days to provide
the employee with' arnotice stating thatithe
leave (Including amount) hasibeen designated

as FMLLA qualifying.

x [ more information Is heeded to make this
determination, the notice must identify what
additional information is needed.

Murphy, Hesse, Toomey & Lehane, LLP
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Designation Notice
(Continued)

This notice must inform the employee:

n If leave is FMLA-qualifying or not;

m If yes, whether there is a requirement to
substitute paid leave;

m If there is a requirement for fithess for duty
certification upon return to work;

Murphy, Hesse, Toomey & Lehane, LLP
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Designation Notice
(Continued)

m If yes, if there is a requirement to address the
ability to perform the essential functions;

m If yes, include list of essential functions of the

job;

s Amount of leave which will be counted
against FMLA, if known

Murphy, Hesse, Toomey & Lehane, LLP
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Retroactive Designation of

Leave
= An employer may in limited instances
retroactively designate leave as FMILA qualifying
Linlessi the employee isiable tordemonstrate
Rarm or Injury. from the employer’s failure to
timely designate

s Regulations provide examples ot how: an
employee may: sufifer harm

s Be cautious and always carefully analyze any.
retroactive leave designation.

29 CFR 825.301(d)
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Employee Notice Requirements

Foreseeable lleave: 30idays advance notice
OF as/Seon as practicable.

Unforeseeable Leave: Notice as sooni as
practicable.

29 CFR 825.302 and 825.303

Murphy, Hesse, Toomey & Lehane, LLP
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Employee Notice Requirements
(Continued)

= An employee’s failure to comply with his or her
employer’s leave procedures can now be
grounds for delaying or denyingl requests for
EMIEA gualifying| leave, although it must be clear
that: the employee had actual notice of FMILA'S

notice reguirements

Employee seeking additionall EMLA for a
condition that was previously: certified must
specifically make reference to the need for EMLA
leave for the previous condition for which leave
Was usec
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Medical Certifications

s Revised Regulations provide a new: medical
certification form

s [Wo forms: one for leave due te condition ofi
employee and other for leave due te condition of

family: members

= Both forms' are designated Appendix B,
WH-380-E and WH-380-F.
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Medical Certifications
(Continued)

Employee has 15 days to
return medical certification

29 CFR 825.305
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Medical Certifications
(Continued)

On the medical certification, aniemployer may reqguire:

s Name, address, telephone number, fax number
and type of medical practice/specialization

x Date off commencement ofi Serious health condition
and' probable duration

s Description off appropriate medicall facts including
Information on: symptoms, diagnosis,
hospitalization, doctor Visits, prescription
medication, referrals for evaluation or treatment,
regimen of continuing treatment

Murphy, Hesse, Toomey & Lehane, LLP
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Medical Certifications
(Continued)

= Information sufficient to establish employee
cannot perform essential functions of job, nature
of any work restrictions and likely duration

= Information sufficient to establish the medical
necessity for intermittent or reduced schedule
leave including an estimate of the dates and
duration of treatment and any periods of
recovery

29 CFR 825.306

Murphy, Hesse, Toomey & Lehane, LLP
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Incomplete or Insufficient
Medical Certification

s A certification isiincomplete; i one or more of
the applicable entries have not been completed.

s A certification is mmsufficient iff the information
provided s vague, ambiguous, or Non-
feSponsive.

Murphy, Hesse, Toomey & Lehane, LLP
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Incomplete or Insufficient
Medical Certification
(Continued)

Employer must state; in writing wihat additional
Information isf necessary. to: make: certification
complete and sufficient.

Employee hasi 7 days te provide additional
Information.

29 CFR 825.305

Murphy, Hesse, Toomey & Lehane, LLP
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Medical Recertification

= Applies to leave taken for serious health condition
of employee or family member

= Employer can only request recertification after —

(i) minimum duration of leave has expired

(ii) if no minimum duration of leave, every 30
days

(iii) but, in any event, once every 6 months

Murphy, Hesse, Toomey & Lehane, LLP
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Medical Recertification
(Continued)

Employer can request recertification in less than 30 days
only if -

(i) Employee requests an extension of leave

(ii) Changed circumstances, e.g. duration or
frequency of absences changes, nature or
severity of illness changes, complications
InCrease

(iii) Employer receives information that casts
doubt on the employee’s continued need
for leave

Murphy, Hesse, Toomey & Lehane, LLP
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Medical Recertification
(Continued)

= No second or third opinions on recertification are
allowed

= Recertification does not apply to Qualifying
Exigency Leave or Military Caregiver Leave

29 CFR 825.308, 825.313

Murphy, Hesse, Toomey & Lehane, LLP
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Fitness-for-Duty Certification

= Designation notice must inform employee that
fitness-for-duty certification is a condition of
returning to work and that such certification
must address employee’s ability to perform
essential job functions

= No second or third opinions on fitness-for-duty
certifications are allowed

= Employer cannot require fithess-for-duty
certificate for each intermittent or reduced leave
schedule absence, but

Murphy, Hesse, Toomey & Lehane, LLP
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Fitness-for-Duty Certification
(Continued)

= Employer is entitled to fithess-for-duty certificate
for intermittent or reduced leave schedule
absences up to once every 30 days, if
reasonable safety concerns exist about the
employee’s ability to perform his/her duties

= Employer may not terminate employee while
awaiting fitness-for-duty certification for
intermittent or reduced leave schedule absences

29 CFR 825.312

Murphy, Hesse, Toomey & Lehane, LLP
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Authentication

Authentication means reguesting
Verification fromi the health) care provider
thati the infermation contained: in the
certification wWas completed or authorized
Py the health care provider Who signed
the decument. INo additional medical
Information cani be requested.

29 CFR 825.307

Murphy, Hesse, Toomey & Lehane, LLP
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Clarification

Clarification means; contacting| the health
calé provider te understand the
Mandwriting oni the certification or'te
Uinderstandl the meaning of al FESpense.
NG additional medical infermation cami be
ieguested. Clarification canmnot be sought
witheut authorization: fromi the employee.

29 CFR 825.307

Murphy, Hesse, Toomey & Lehane, LLP
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Authentication and
Clarification (Continued)

= In contacting a health care provider fior purpoSses
of clarification and authentication, an employer
cam only use a health care previder, a human
EeSOUrCES professional, a leave administrator, or

d Management: ofificialk

= Under no circumstances may: an employee’s
direct supervisor contact the employee’s health
care provider.

Murphy, Hesse, Toomey & Lehane, LLP
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Hypotheticals

Murphy, Hesse, Toomey & Lehane, LLP
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ypos 1-3, the following
Is the background

= You are employed as a Human Resources Specialist

= The Company you work for is at a pivotal time where it
is watching costs and cutting-back wherever necessary

= The Company has a policy of conducting lay-offs in
accordance with a RIF policy that allows for
consideration of seniority and performance evaluations

Murphy, Hesse, Toomey & Lehane, LLP
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For Hypos 1-3, how would you advise the
Company and the Supervisor?

What do you see as the legal issues, if
any?

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #

= John’s wife is pregnant. John’s supervisor comes to you
to tell you that John has been out a lot the last six
months and that he is now asking for 12 weeks off after
the baby is born. Under Company policy, paternity leave
is paid for the first 4 weeks.

John’s su ervisor tells you that he can not take any
more of these “antics” by John. He tells you that John
knows full-well that providing him a paternity leave right
now puts too much strain on the department. The
supervisor tells you that due to lay-offs, everyone is
already stretched too thin.

= The supervisor asks you to lay-off John, because he
claims that John is not really interested in working right
NOW anyways.

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #

= Using the previous example, would it change your
analysis if the supervisor told you that in the last six
months, John had taken time off due to his own serious
health condition?

= Do you think John would be entitled to time off after the
birth of the child if he had already used up all of his
available FMLA?

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #3

Using the example of “John”, how would it
impact your analysis if John was never
notified of his rights under FMLA, and his
leave was never designated as FMLA?

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #4

= Kathy is out of work due to an injury she
sustained at work. She is currently being paid
by workers compensation.

= Can Kathy be required to use her available PTO
while on workers comp leave?

= Assuming Kathy does not use her PTO while on
leave due to the workers comp injury, how long
must she wait after she returns to work to take
accrued unused vacation?

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #5

= Kathy was hired in May of 2008. In January
2009 she asks for time off due to a health
condition. The company has a personal leave
policy, and recognizes its actual or potential
obligations to accommodate under the ADA and

Massachusetts Handicap Discrimination
Laws. Therefore, Kathy is denied FMLA but is
provided a leave of absence.

In May of 2009, Kathy is still out of work. She
calls and requests forms to complete for an
FMLA leave.

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #6

Jim is unable to perform his job functions
due to a serious health condition. Can
you require Jim to accept a light duty

position instead of time off under the
FMLA?
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HYPO #7

= While Kathy is out on leave, her supervisor
realizes that they really do not need her in the
department. The supervisor tells you that the
good news is that Kathy has called her and said

that if there is a lay-off, she would like to be laid
off.

= The supervisor comes to you and tells you that
in the next RIF, Kathy should be laid off.

Murphy, Hesse, Toomey & Lehane, LLP
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HYPO #8

A poor performer, who has had repeated
warnings and has exhausted all PTO, calls in sick
because of the serious health condition of his
child. The supervisor tells you she is aware that
this “poor performer’s” wife is at home and able
to take care of the child.

Murphy, Hesse, Toomey & Lehane, LLP
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